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CHAPTER 885
WITNESSES AND ORAL TESTIMONY
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SUBCHAPTERI

A subpoenaed witness must attend a continued or postponed hearing and remain
in attendance until excused. 68 AtGen. 251.

GENERAL PROVISIONS 885.02 Form of subpoena. (1) The subpoena maye in the

) following form:
885.01 Subpoenas, who may issue. The subpoenaeed

not be sealed, and may be signed and issued as follows:

(1) By any judge or clerk of a court or court commissioner o?TATE OF WISCONSIN
municipal judge, within the territory in which the fafer or the ... County
courtof which he or she is thefafer has jurisdiction, to require THE STAaTE oF WiSCONSIN, To ....:
theattendance of witnesses and their production of lawful instru voy are hereby required to appear before(designating the
mentsof evidence in any action, matter or proceeding pending Qfurt, officer or person and place of appearance), on thiay of
to be examined into before any court, magistrafecef arbitra 5t o'clock in the .... noon diat dayto give evidence in a
tor, board, committee or othperson authorized to take testimony:e}tain cause then and there to be tried between ..., fijantf

in the state. o ..., defendant, on the part of the (ar to give evidence in the mat
(2) By the attorney generar any district attorney or person ey [state suficient to identify the matter goroceeding in which

acting in his or her stead, to require the attendance of witnesgggeyidence is to be given] then and there to be heard, on the part
in behalf of the state, in any court or before any magistrate afd ) " Fajlure to appear may result in punishment for contempt

from any part of the state. . which may include monetary penalties, imprisonment and other

(3) By the chairperson of any committeeamfy county board, ganctions.
town board, common council or village board to investigate the
affairs of the countytown, city or village, or the @€ial conduct : -
or affairs of any oficer thereof. -...(Give oficial title)

(4) By any arbitratgrcoroney medical examineboard, com (2) Fora subpoena requiring the production of materials, the
mission,commissiongrexaminercommittee or other person-au following or its equivalent may be added to the foregoing form
thorizedto taketestimony or by any member of a board, commis(immediatelybefore the attestation clause): and you are further re
sion, authority or committee which is authorized to takeuiredto bring with you the following papers and documents (de
testimony,within their jurisdictions, to requirthe attendance of scribingthem as accurately as possible).
witnesses, antheir production of documentary evidence before History: 1977 c. 3051979 c. 10; 1985 a. 3321987 a. 1551997 a. 250
them, respectivelyin any matterproceeding or examination-au
thorized by law; and likewise by the secretary of revenue and 8§5.03 Service of subpoena. Any subpoenanay be served
any agent of the department of agriculture, trade and consurbgrany person bgxhibiting and reading it to the witness, or by
protection. giving the witness a copy thereof, or by leaving such coplyeat

(5) By the department of workforce development or a countyitness’sabode.
child support agency unders9.53 (5)in the administration of ss.  History: 1993 a. 486
49.14549.19 49.22 49.46and49.47and programs carrying out
the purposes of USC 201 to 2029

History: 1971 c. 1641973 c. 272305, 336 1977 c. 2%.1650m (4)1977 c. 305

SUBPOENA

Givenunder my hand this .... day of ...., .... (year)

885.04 Municipal judge; subpoena served in state. A
subpoendo requireattendance before a municipal judge may be

1979c. 341989 a. 561993 a. 4861997 a. 191 servedanywhere in the state if authorized by the municipal judge,
Cross—reference: See s805.07concerning issuance of subpoenas by attorneys . )
of record. andshall require the attendance of any witness so served.

A taxpayer subpoenaed by the department of revenue has limited discovery rightslistory: 1977 c. 305
State vBeno,99 Wis. 2d 77298 N.W2d 405(Ct. App. 1980). This section does not authorize a municipal cémigubpoena persons outside of
A school board may issue a subpoena to compel the attendance of a witnesstheatate; thus the court cannot order an out of state defendant to appear in person.

expulsionhearing. Racine Unified School Districtthompson107 Ws. 2d 657
321N.W.2d 334(Ct. App. 1982).

Thereis no inherent authority in the coadthorizing such an orde€ity of Sun Prai
rie v. Davis,226 Ws. 2d 738595 N.W2d 635(1999).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/885.01
https://docs.legis.wisconsin.gov/document/statutes/2001/885.02
https://docs.legis.wisconsin.gov/document/statutes/2001/885.03
https://docs.legis.wisconsin.gov/document/statutes/2001/885.04
https://docs.legis.wisconsin.gov/document/statutes/2001/885.05
https://docs.legis.wisconsin.gov/document/statutes/2001/885.06
https://docs.legis.wisconsin.gov/document/statutes/2001/885.07
https://docs.legis.wisconsin.gov/document/statutes/2001/885.08
https://docs.legis.wisconsin.gov/document/statutes/2001/885.09
https://docs.legis.wisconsin.gov/document/statutes/2001/885.10
https://docs.legis.wisconsin.gov/document/statutes/2001/885.11
https://docs.legis.wisconsin.gov/document/statutes/2001/885.12
https://docs.legis.wisconsin.gov/document/statutes/2001/885.15
https://docs.legis.wisconsin.gov/document/statutes/2001/885.16
https://docs.legis.wisconsin.gov/document/statutes/2001/885.17
https://docs.legis.wisconsin.gov/document/statutes/2001/885.205
https://docs.legis.wisconsin.gov/document/statutes/2001/885.23
https://docs.legis.wisconsin.gov/document/statutes/2001/885.235
https://docs.legis.wisconsin.gov/document/statutes/2001/885.237
https://docs.legis.wisconsin.gov/document/statutes/2001/885.24
https://docs.legis.wisconsin.gov/document/statutes/2001/885.25
https://docs.legis.wisconsin.gov/document/statutes/2001/885.285
https://docs.legis.wisconsin.gov/document/statutes/2001/885.365
https://docs.legis.wisconsin.gov/document/statutes/2001/885.37
https://docs.legis.wisconsin.gov/document/statutes/2001/885.38
https://docs.legis.wisconsin.gov/document/statutes/2001/885.40
https://docs.legis.wisconsin.gov/document/statutes/2001/885.41
https://docs.legis.wisconsin.gov/document/statutes/2001/885.42
https://docs.legis.wisconsin.gov/document/statutes/2001/885.43
https://docs.legis.wisconsin.gov/document/statutes/2001/885.44
https://docs.legis.wisconsin.gov/document/statutes/2001/885.45
https://docs.legis.wisconsin.gov/document/statutes/2001/885.46
https://docs.legis.wisconsin.gov/document/statutes/2001/885.47
https://docs.legis.wisconsin.gov/document/statutes/2001/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.145
https://docs.legis.wisconsin.gov/document/statutes/2001/49.19
https://docs.legis.wisconsin.gov/document/statutes/2001/49.22
https://docs.legis.wisconsin.gov/document/statutes/2001/49.46
https://docs.legis.wisconsin.gov/document/statutes/2001/49.47
https://docs.legis.wisconsin.gov/document/usc/7%20USC%202011
https://docs.legis.wisconsin.gov/document/usc/7%20USC%202029
https://docs.legis.wisconsin.gov/document/acts/1971/164
https://docs.legis.wisconsin.gov/document/acts/1973/272
https://docs.legis.wisconsin.gov/document/acts/1973/305
https://docs.legis.wisconsin.gov/document/acts/1973/336
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/29,%20s.%201650m
https://docs.legis.wisconsin.gov/document/acts/1977/305
https://docs.legis.wisconsin.gov/document/acts/1979/34
https://docs.legis.wisconsin.gov/document/acts/1989/56
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/statutes/805.07
https://docs.legis.wisconsin.gov/document/courts/99%20Wis.%202d%2077
https://docs.legis.wisconsin.gov/document/courts/298%20N.W.2d%20405
https://docs.legis.wisconsin.gov/document/courts/107%20Wis.%202d%20657
https://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20334
https://docs.legis.wisconsin.gov/document/acts/1977/305
https://docs.legis.wisconsin.gov/document/acts/1979/110
https://docs.legis.wisconsin.gov/document/acts/1985/332
https://docs.legis.wisconsin.gov/document/acts/1987/155
https://docs.legis.wisconsin.gov/document/acts/1997/250
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1977/305
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20738
https://docs.legis.wisconsin.gov/document/courts/595%20N.W.2d%20635

885.05 WITNESSES AND ORAL TESTIMONY Updated 01-02Wis. Stats. Database 2

885.05 Witness and interpreter fees. The fees of wit paidtheir fees in the manner that witnesses for the state therein are
nessesnd interpreters are prescribed i8%54.67 paid. Determination of indigencyn full or in part,under s977.07

History: 1981 c. 317 is proof of the respondestor defendard’financial inability to

i procurethe attendance of witnesses for his or her defense.

885.06 Witness' fees, prepayment. (1) Except when sub History: 1977 c. 3051983 a. 377447,538 1985 a. 1352001 a. 61
poenaedn behalf of the state, ofraunicipality in a forfeiture ac
tion, or of an indigent respondent inpaternity proceeding, no 885.11 Disobedient witness. (1) DAMAGES RECOVERABLE.
personis required to attend as a witness in any civil action, mattérany person obligetb attend as a witness shall fail to do so with
or proceeding unless witness fees are paid or tendered, in casbublany reasonablexcuse, the person shall be liable to the ag
by check, share draft or other draft, to the person for one day’ grievedparty for all damages occasioned by such faikarbe re
tendanceand for travel. coveredin an action.

(2) No witness on behalf of the state in any civil actio@atter (2) ATTENDANCE COMPELLED. Every court, in case of unex
or proceeding, ofbehalf of either party in any criminal action orcusedfailure to appear before it, mé&sue an attachment to bring
proceedingpn behalf of a municipality in a forfeiture action or orsuchwitness before it for the contempt, and also to testify
behalf of an indigent respondent in a paterpityceeding shall be  (3) PunisHMENT IN couRTs. Inexcusable failure to attend any
entitledto any fee in advance, but shall be obliged to attend upgdurtof record is a contempt of the court, punishable fige not
the service of a subpoena as therein lawfully required. exceeding$200.

History: 1983 a. 368447, 538 1987 a. 201 .
A “witness on behalf of the state” is one who is expected to provide relevant testi (4) Same. Unexcused failure to attend a court not of record

mony or evidence for the state. The witness may be hostile statke State. Kie-  shallbe a contempt, and the witness shallitved all the costs of

lisch, 123 Wis. 2d 125365 N.W2d 904(Ct. App. 1985). the witnesss apprehension, unless the witness shall show reason
. L . . able cause for his or her failure; in which case the party procuring
885.07 State witnesses in civil actions and municipal the witness to be apprehended shall pay said costs.

witnesses in forfeiture actions, how paid. Every witness

on behalf of the state in any civil action proceeding may file / :
: : : : , ceeding shall unlawfully refuse or neglectaigpearor testify or
with the clerk of the court where thame is pending the witness deposetherein, either within or withouhe state, the court may

affidavit of attendance and travel, and the witredses shall : . = .
o ’ f ’ 0,strike out the partg'pleading, and give judgment agaithet
uponthe certificate of such clerk, countersigned by the attomgfrtyas upon default or failure of proof.

general district attorneyor acting stats’attorney be paid out of History: 1987 a. 1551993 a. 486

th? state treasunyand shall be chged to th(_? |egfa| E€XPEeNnse appro  cross-reference: See also 804.12 (4yegarding failure to appear at deposition.
priationto the attorney general. In forfeituaetions by muniei Sub.(5) is broad enough to include the failurgtoduce documents at a discovery

palitiesthe clerk shall tax witness fees; however witnessffires examinationbut a party cannot delay 7 yedrsfore making the motion to strike the
: . [P eading.“Unlawfully” means without legal excuse, and this must be determined at
police officers of any such municipality when collected shall bghearing. Gipson Lumber Ca.Schickling,56 Wis. 2d 164201 N.W2d 500(1972).
paid by the clerk to the treasurer of the municipality Thetrial court did not abuse its discretion in dismissing a pl&istfomplaint for
History: 1993 a. 486 failure to comply with a discovery ordeFurrenes MFord Motor Co79 Wis. 2d 260
255N.W.2d 511 (1977).

(5) STRIKING OUT PLEADING. If any party to an action or pro

885.08 State witnesses in criminal cases, how  paid. ) ) )

Thefees of withesses on the part of the state in every criminal 885-12 Coercing  witnesses  before officers and

tion or proceeding, and of every person who is committed to j@ards. If any person, without reasonable excuse, fails to attend
in default of security for the perssnappearance as a witnessasa witness, or teestify as lawfully required before any arbitrator
shall be paid by the county in which the action or proceeding foroner,medical examinerboard, commission, commissioner
had. The clerk of the court upon proof of the witnesst com €Xaminercommittee, or other fier or person authorized to take
mitted persons attendance, travel or confinement shall give eaé@stimony,or to produce a book or paper which the person was
suchwitness or person a certificate of the number of days’ attef@Wfully directed to bring, or to subscribe the persatgposition
ance or confinement, the number of miles traveled, and tighencorrectly reduced to writing, any judge of a court of record
amountof Compensation due the witness or Comminecbon, or a circuit court commissioner in the County where the pexseEn
which certificate shall be receipted for by such witnessesson, ©bligedto attend mayupon sworn proof of the facts, issue an at
andthe county treasurer shall pay the amount therestimender tachmentor the person, and unless the person shajepiine con

of the certificate. temptand go and testify or do such other acteapiired by law
History: 1993 a. 486 may commit the person to close confinement in the countyiil
Cross-—reference: For fees of expert witnesses, se@7.16 (1) til the person shall so testify or do such act, or be digebae
] ) o ) cordingto law The sherffof the county shall execute the commit
885.09 Compensation of nonresident or indigent wit - me

nt.
ness. If a witness attends a court of record in behalf of the statesistory: 1973 c. 2721993 a. 4862001 a. 61
andit appears thahe witness came from outside this state or isCross-reference: See s785.06
indigent,the court may order that the witness be paid a specific .
reasonablesum for expenses amttendance, in lieu of fees. The885.15 Immunity. (1) No personmay be excused from-at
clerk shall give a certificate for the sum, with a cayithe order tending,testifying or producing books, papers, and docuntemts
affixed, and the certificate shall be paid as other court certificaté$€ any court in a prosecution underl84.050n the ground or

arepaid. for the reason that the testimony or evidence required of hiraror
History: 1987 a. 403 may tend to incriminate him or heor to subject him or her to a
penaltyor forfeiture. No person who testifies or produces evi

885.10 Witness for indigent respondent or defendant. dencein obedience to the command of the court inpiteesecution

Upon satisfactory proof of the financial inability of the respondemhay beliable to any suit or prosecution, civil or criminal, for or
or defendant to procure the attendancevitiesses for his or her on account of testifying or producing evidence; provided, that no
defensethe judgeor supplemental court commissioniarany pa personmay be exempted from prosecution and punishment for
ternity proceeding or criminal action or proceeding, or in any otiperjury committed in so testifying.

er case in which the respondent or defendant is represented by th@) Theimmunity provided under sufil) is subject to the re
statepublic defender or by assigned counsel und@rs.08 to be  strictionsunder s972.085

tried or heard before him or henay direct the witnesses to fids History: 1989 a. 122

poenaedas he or she determinepi®per and necessanpon the

respondent’®r defendans oath or dfdavit or that of theespoan 885.16 Transactions with deceased or insane per -
dent'sor defendang attorney Witnesses so subpoenaed shall beons. No partyor person in the party’or persors own behalf
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or interestand no person from, through or under whom a party diaroughor under whom such adverse party derives his or her inter
rivesthe partys interest or titleshall be examined as a witness irestor title, when such agent is dead or insane, or otherwise legally
respecto any transaction or communication by the party or pencompetentis a witness unless the opposite party shall first-be ex
sonpersonally with a deceased or insane person in any civil actaiminedor examine some other witness in bisher behalf in re

or proceeding, in which the opposite party derives his or her tidpect to some transaction or communication betwgeehagent

or sustains his or her liability to the cause of action from, througind such otheparty or person; or unless the testimony of such
or under such deceased or insane person, or in any action or pgent,at any time taken, be first read or given in evidence by the
ceedingin which such insane person is a party prosecuting-or dgpositeparty; and then, in either case respectivehly in re
fendingby guardian, unless such opposite party shall first, in lépectto such transaction or communication of which testimony is
or herown behalf, introduce testimony of himself or herself asogiven or to the matters to which such testimony relates.
someother person concerning such transaction or communicaHistory: 1993 a. 486

tion, and then only in respetit such transaction or communica Thedead mars statute is not available to benefit thegomobile insurer of a corpo
L £ which d k . . ration concerning dransaction whereby anfier-agent accepted title of his wige’
tion of which testimony Is so given or In respégtmatters t0  automobilefor the corporation, since the insurer did not derive its interest “from,
which such testimony relates. And no stockhaldsficer or  throughor under” the corporation by virtue of its contract to insure. Knutsbtuet
trusteeof a corporation in its behalf or interest, and no stockhoIH'Eﬁp‘%‘;ésiﬁ:%ﬁsir':‘c-xj\’jgg3c‘:)2r§;;2-employees are not within the disquali
er, officer Olj trustee of a cprporatlon fr_om, throth or under WhOEHtionimposed by this section. Hunzinger Construétion C@ranite Resources

a party derives the party'interest or title, shall be so examinedCorp.196 Ws. 2d 327538 N.W2d 804(Ct. App. 1995).

exceptas aforesaid. - L
History: 1993 a. 486 885.205 Privileged communications. No dean of men,

Underthe dead mas'statute if an objection properly madeverruled, the object deanof women or dean of students at dangtitution of higher

ing counsel can cross—examine without risk of waiving the objection. Howevereducationin this state, or any school psychologist at any school
anexamination exceeds the scope of the direct examinatiqoéstions “beyond the . . ! . .
scope,”and the examiner elicits thery information sought to excluded, such ex N this state, shall be allowed to disclose communications made to

amination“beyond the scope” constitutes a waiver of the objectistate of Molay ~ such dean or psychologist or advice given by such dean or
46 Wis. 2d 450175 N.W2d 254(1970). psychologisin the course of counseling a student, or in the course

While the benefit of the dead marstatute is waived when the opposite party ope : ; ; f :
the door, waiver is not gectedwhen testimony elicited from an interested survivor;Bf investigating the conduct of a student enrodleduch universi

establishewnly independent facts made up of physical actions gfditées and no ty or school, except:

inquiry was made into what, if anything, actualignspired between the decedent and i ihiti i

theinterested survivor with regard to these actions. Johnddielke, 49 Ws. 2d (1) Th!S prOh.Ib.It.Ion may be V\_/alved by the Stu_den_t' .
60, 181 N.Ww2d 503(1970). (2) This prohibition does not include communications which

A widow, sued on a note as comaker with her husband, cannot exclude testimggehdean needs to divulder the dears own protection, or the

asto transactions with her deceased husband, no evidence of agency being pres : : :
Keller Implement Co. vEiting, 52 Wis. 2d 460190 N.W2d 508(1971). TﬂIS ectionof those with whom the dean deals, or which were made

An attorey who drew a will directing that he be retained to probate the estate #¢he dean for the express purpose of being communicated to an
notbarred from testifying by this section. Caspe¥leDowell, 58 Ws. 2d 82205  other,or of being made public.

N.W.2d 753(1973). . o .
An interested person may testify as to overhearing a conversation the deceased h ) This prOthItIOn does nagxtendto a criminal case when

with 2 other persons, also since deceased, whileiiness was in another room. suchdean has been regularly subpoenaed to testify

Estateof Nale,61 Ws. 2d 654213 N.W2d 552(1974). History: 1993 a. 486
A company waived the protectiofithe statute when it presented a principal stock

holder'swidow as a withess. anger vRosenowPaper & Supply C3 Wis. 2d - 885.23  Genetic tests in civil actions. ~ Whenever itis rele
8 ' (1974). Nt in a civil action to determine the parentagilentity of any

In a petition for proof of heirship by the natural son of the deceased and a cro\é}%. .
petitionby the deceasesihiece and nephew alleging that the son had been adop@hild, person or corpse, the court, by ordgrall direct any party

by his aunt, testimony by the cross—petitideenother a sister—in—law of the de  tg the action and any person involved in the controversy to submit

ceasedas to conversations withe deceased were not precluded by this section b, ; ;
causeshe did not stand to gain or lose from the direct legal operation andettte ef?o one or more genetic tests as prowded ir63.48 The results

of the judgment, anter interest in a judgment in favor of her children was too remo®f the tests shall be receivable as evidence in any case ehere
andspeculative tdring her within the statuterestrictions. Estate of Komaé8  ¢|ysion from parentage is established where a probabmty of

Wis. 2d 473228 N.W2d 681(1975). . . .
Thehusband of the niece of the testatdno was a residuary legatee in prior wills, parentagés shown to exist. Whenever the court orders the genetic

wasnot disqualified from testifying as to his conversations with the teseaten  testsand one of the parties refuses to submit to the tests that fact
thoughthe niece was an incompetent witness undesttitate. In re Estate of Chris shall be disclosed upon trial.
ten,72 Ws. 2d 8 239 N.w2d 528(1976). History: 1979 c. 3521995 a. 100

Theprotection of the dead manstatute was waived when counsel objected to the Istory: ¢. 352 a

admissibilityof evidence rather than to the competency of the witness. In Matter . . . .

Estateof Reist,91 Ws. 2d 209281 N.W2d 86(1979). 8_’@5.235 Chemical tests for intoxication. (1) In thissee
Depositionquestions about a transaction with the decedent did not result in a tét@n:

waiver of the dead maa’statute for purposes of tridin Matter of Estate of &fel, (a) “Alcohol concentration” means the number of gramsof al

105 Ws. 2d 1.2, 312 N.W2d 850(Ct. App. 1981). . | oC >
The core meaning of this section is that it disqualifies a witness to a transactiofOh0lin 100 milliliters of a persos’blood or the number grams
communicatiorwith a decedent from testifyirghout that transaction or communica Of alcohol in 210 liters of a persabreath.

tion in his or her favaror in the favor of any party to the case claiming under the wit « » ; e :
ness. The statute does not precludecguposing party from calling adversely a-wit (b) Controlled substance” has the meaning SpECIerd Ins.

nessto a communication or transaction with a decedent. A witness to @61.01(4).

communicatioror transaction with the decedent may not proclaim himself or herself “ ” : : ¢
to be incompetent to testify under the statute ibtieer party makes that objection. (bd) Controlled substance anak)g has the meaning given in

Bell v. Neugart, 2002 WI App 180, isv2d 650 N.W2d 52 s.961.01 (4m)

Currentlaw expresses disdain for the dead raatatute and requires courts to (c) “Drug” has the meaning specified ir4§0.01 (10)
construeit narrowly andrestrict its application whenever possible. Havlicek/Fleisher

Enterprisenc. v Bridgeman788 F Supp. 3891992). (1g) In any action orproceedin_g in which it i:_~‘, ma_terial to
In order to render a witness i%competer;t ucriwder C}his secéti%n, anmastys hg;/vh 1) provethat a person was under the influence of an intoxicant or had
atransaction or communication between the decedent and the witness; 2) the witge ihi i ifi
has an interest in theatterat hand; and 3) the liability or cause of action of the pal & ﬁOhl.blted .aIC0h0| qoncentrat_lon ora spemf;ed .aICOhOI' con
advocatingncompetency arose through, from, or under the deceased. Schimpe@ntrationwhile operating or driving a motor vehicle éthe ve
Gerald,Inc.52 F Supp. 2d 97§1999). hicle is a commercial motor vehicle, on duty time, while operating
Raisingthe dead mas’statute in federal courPendleton. \ig. Law March 1990. i i i i
TheWisconsin Deadmas’Statute: The Last Survivinge$tige of an Abandoned a mOtO.rboat’ EXCEpL.?‘ sallr?lomeratm_g underufa'l aI_one,r:/_vr;lIe
CommonLaw Rule. Stevens. 82 MLR 281 (1998). operatinga snowmobile, while operating an all-terrain vehicle or
while handling a firearm, evidence of the amount of alcohol in the
885.17 Transactions with deceased agent. No partyand person’shblood at the time in question, as shown by chemicat anal
no person from, through or under whom a party derives the partysis of a sample of the persamlood or urine or evidence of the
interestor title, shall be examineas a witness in respect to anyamountof alcohol in the persasibreath, is admissible on the issue
transactionor communication by the party person personally of whether he oshe was under the influence of an intoxicant or

with an agent of the adverse party or an agent of the pimson  hada prohibited alcohol concentration osgecified alcohol cen
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centrationif the sample was taken withBhours after the event tentevidence bearing on tlipiestion of whether or not a person
to be proved. The chemical analysis shall be giveeceés fol was under the influence of an intoxicant, laespecified alcohol
lows without requiring any expert testimony as to ifecf concentratioror had an alcohaloncentration in the range speci

(@) 1. The fact that the analysis shows that the person hadigfl in s.23.33 (4c) (a) 330.681 (1) (bn)346.63(2m)or350.101
alcohol concentration of more than 0.0 but less than 0.08 is rdf® (C)-
vantevidence on the issue of being under the combined influengglsion: %93%307 fgslﬁgefégls;%ggé Ciggl%‘)%ﬁ égggﬁggg“:%&%%&e'
of alcohol and a controlled substance, a controlled substance aigg 193 ' B ' o '

log or any other drug, but, excegs provided in pafd) or sub. A blood sample taken under s. 346.71 (2) and forwarded to the department of trans
(1m), is not to be given any prima facieest. portationis admissible in evidence. LuedtkeShedivy51 Ws. 2d 1.0, 186 N.W2d
’ . 20(1971).

2. The fact that the analysis shows that the person had an a CRdministrationof a blood or breath test does not violate a deferslarivilege
hol concentration of more than 0.0 but less than 0.1 is relevant egainstself-incrimination. State.\Driver, 59 Ws. 2d 35207 N.W2d 850(1973).
denceon the issue of being under the combined influeneédcof Whenblood alcohol content is tested under statutory procedures, results of the test

re_ mandatorily admissible. The physical sample tested is not evidence intended, re

hol and a controlled substance, _a co_ntrolled substance a_na|0§u??35, or even susceptible of being produced bytidte under s. 971.23 (4) and (5).
any other drug but, excepis provided in pafd) or sub.(1m), is Statev. Ehlen,119 Ws. 2d 451351 N.w2d 503(1984).

notto be given any prima faciefett. Failureto timely notify aperson of the right to an alternative blood test for intexica
. . . tion does not déct the presumption of validity for a propediven blood test and is
(b) Except with respect to the operatioraafommercial motor notgrounds for suppressing the test results. CoofiBane vGranum203 Ws. 2d

vehicleas provided in pafd), the fact that the analysis shows tha252 551 N.w2d 859(Ct. App. 1996).
the person had an alcohol concentration of more than 0.04 but #egg 237 P . . d .
than0.1 is relevanevidence on the issue of intoxication or an aP°>- resumptions  as to operation and registra -

hol trati £0.1 Lignot to be ai ima tion of motor vehicle. (1) The fact that a motor vehicle is-lo
fc:dgé:f%ncc:en ration 0 or more hiefot fo be given any prima catedon a highwayas defined in 840.01 (22)is prima facie evi

(bd) Except with respect to the operatioragfommercial mo dence for purposes of ct841, that the motowehicle has been

. . ) . operatedon a highway by the owner
tor vehicle as provided in pdd), the fact thathe analysis shows . . .
thatthe person had an alcohol concentration of more than 0.04 buf2) Notwithstandings. 341.04 the fact that an automobile or
lessthan 0.08 is relevant evidence the issue of intoxication or MOtortruck having a registered weight of 8,000 pounds or less is

analcohol concentration of 0.@8 more, but is not to be given any/0c@ted on a highwags defined in $840.01 (22)and is not dis
primafacie efect. playing valid registration plates, a temporargeration plate or

(€) The fact that the analysis shows that the peecran alco o2 &8 ESE R0 20 BT ce e e
hol concentration of 0.1 or more is prima facie evidence that h ' A

eyl i i i i
; o L 2~ Farl unregistered or improperly registered vehicle.
shewas under the influence ah intoxicant and is prima facie evi History:glggl a 2331997pa_ zpﬁggg a.%o

dencethat he or she had an alcohol concentration of 0.1 or more.

(cd) In cases involving persons who h&ver more prior con 885.24 Actions for public moneys, immunity . (1) No
victions, suspensions or revocations, as counted un@&3s307 witnessor party in an action brought upon thend of a public of
(1), the fact that the analysitiows that the person had an alcohdicer, or in an action by the state or any municipality to recover
concentratiorof 0.08 or more is prima facie evidence that he grublic money received by or deposited with the defendant, or in
shewas under the influence ah intoxicant and is prima facie evi any action, proceeding or examinationstituted by or in behalf
dencethat he oshe had an alcohol concentration of 0.08 or moref the state oany municipalityinvolving the oficial conduct of

(d) The fact that the analysis shows that the person had an afgy officer thereof, may be excused from testifying on the ground
hol concentration of 0.04 or more is prima facie evidencerthat that his or her testimony may expose him or her to prosecution for
or she was under the influence of an intoxicant wesipect to op anycrime or forfeiture. No person may be prosecuted or subjected
erationof a commercial motor vehicle and is prima facie evidené@ any penalty or forfeiture for or aaccount of testifying or pro
thathe or she had an alcohol concentration of 0.04 or more. ducing evidence, documentary or otherwiseflie action, pro

(1m) In any action under £3.33 (4c) (a) 330.681 (1) (bn) ceedingor examination, except a prosecution for perjury com

346.63(2m)or (7) or 350.101 (1) (c)evidence othe amount of mittedin gving th? tesumpny . .

alcoholin the persors blood at the time in questicas shown by (2) Theimmunity provided under subl) is subject to the re
chemicalanalysis of a sample of the persolood or urine oevi-~ Strictionsunder s972.085

denceof theamount of alcohol in the perssrbreath, is admissi ~ History: 1989 a. 122

ble on the issue of whether he or she had an alcohol concentragigg o5 siate actions vs. corporations or limited  liabil -

in the range specified in83.33 (4c) (a) 330.681(1) (bn)346.63 iy "companies. (1) No corporation or limited liability compa

(2m)or350.101 (1) (cpr an alcohol concentration above 0.0 un, : ;
. o y shall be excused from producing books, papersfdadbr
ders.346.63 (7)if the sample was taken within 3 hours after thg, s a5reements, records, files documents, in its possession,

eventto be proved. The fact that the analysis shows that the perspli der its control, in obedient@the subpoena of any court or
hadan alcohol concentration of more than 0.0 but not more th !

0.1is prima facie evidence that tiperson had an alcohol con Bfficer authorized to issue subpoenas, in any civil action which is
centrationin the range specified in 23.33(4c) (a) 3,30.681 (1) now or hereafter may be pending, brougltthe state against it

-/ to recover license fees, taxes, penalties or forfeitords, enforce
(bn), 346.63 (2mjor 350.101 (1) (cpr an alcohol concentration ¢, faitres, on the ground or for the reason thz testimony or
above 0.0 under 846.63 (7)

. ) evidencedocumentary or otherwise, required of it, may subject
(2) The concentration of alcohol in the blood shall be takej to a penalty or forfeiture, or be excused from making a true an
primafacie to be three—fourths tie concentration of alcohol in swerunder oath, by and through its properly authorizéidesfor
the urine. agent,when requiredy law to make such answer to any pleading
(3) If the sample of breath, blood or urine was not taken withim any such civil action upon any such ground or for such reason.
3 hours after the event to be proved, evidence of the amount of al(2) No officer, clerk, agent, employee or servant of anype
coholin the persors blood or breath as shown by ttteemical ration or limited liability company in any such actiomay be ex
analysisis admissible only if expert testimony establishes its preusedfrom attending or testifying or from producing books, pa
bative value and may be given prima facfe@fonly if the efect  pers tariffs, contracts, agreements, records, files or documents, in
is established by expert testimony his or her possession or under his or her control, in obedience to
(4) Theprovisions of thisection relating to the admissibility the subpoena of any court in which any such civil action is pending
of chemical tests for alcohol concentration or intoxication shait before any dicer or court empowered or authorized to take de
not be construed as limiting the introduction of any other cemppositionor testimony in any such action, in obedience to the sub
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poenaof the oficer or court, or of any @iter or court empowered ancewith its tarifs and which automatically produces a distinc
to issue a subpoena in that behalf, on the grourfiok ¢he reason tive recorder tone that is repeated at intereéspproximately 15
that the testimony or evidence, documentary or otherwise, meconds;

quiredof him or hermay tend to incriminate him or her or subject (1) The recording is made by a telecommunications utility as
him or her to a penalty or a forfeiture, butsuch oficer, clerk,  gefinedin 5.196.01 (10)a telecommunications carrier as defined
agent,employee or servant shall be prosecuted, or subjectecﬁ{%_ 196.01 (8m)or its oficers or employees for the purpose of
any penalty or forfeiture, foor on account of testifying or produc g incigent to the construction, maintenance, conduoperation

ing evidence, documentary or otherwise, before the courfier ng the services and facilities of such public utilitiestathe nor

cer, or anycourt or oficer empowered to issue subpoena in thaf, | \;se by such publiatilities of the services and facilities fur
behalf,or in any such case or proceeding except a prosecution hedto the public by such public utility; or

perjury or false swearing in giving the testimony L :
. . h . : (c) The recording is made by a fire department or law enforce
res(t%irgt)io;ln-girlwgé?lg% 8g%V'dEd under suf?) is subject to the mentagency to determine violations of, and in the enforcement of,
. 5.941.13

(3) In case of the failure or neglect of any corporation Orimit” igory. 1971 ¢. 46593 1977 c. 173.168 1985 a. 2071987 a. 3991993 a.
ed liability company or of any such diter, clerk, agent, empley 496
eeor servant, to produce any such book, patzeiff, contract,
agreementrecord, file or document, secondary evidence of tt885.37 Interpreters in municipal courts and  adminis -
contentsof anyor either of the same may be given, and such sefative agency contested cases. (1) (b) If a municipal
ondaryevidenceshall be of the same force anteet as the origi  courthas notice that a person who is a juvenile or parent subject
nal. to ch.938 or who is a witness in a proceeding untte®38, has
History: 1989 a. 1221993 a. 12 , a language dffculty because of the inability tspeak or under
Sincethe immunity that attaches under sub. (2) or s. 77.61 (12), is merely eoex%ndEng"sh’ has a hearing impairment, is unable to speak or has

sivewith a defendars'rights againstelf-incrimination, which does not attach to the 2 -
recordsof a corporation, a defendantlaim of immunity for delivering corporate re @ speech defect, the court shall make a factual determination

cordshas no merit. State Alioto, 64 Ws. 2d 354219 N.W2d 585(1974). whetherthe |anguage dif:ulty or the hearing or Speaking impair

. mentis suficient to prevent the individual fromommunicating
885.285 Settlement and advance payment of claim for with his or her attorneyeasonably understanding the English tes
damages. (1) No admission ofiability shall be inferred from yj,5ny or reasonably being understood in Englistthefcourt de

the following: ] o terminesthat an interpreter is necessahe court shall advise the

(a) A settlement with or any payment made to an injured pP&jerson that he or she has a right to a qualified interpreter and that,
son,or to another on behalf of any injured person, or any persgine person cannotfafd one, an interpreter will be provided for
entitledto recover damages on account of injurgleath of such nim or nher at the publis’expense. Any waiver of the rightda
person;or interpreteris efective only if made voluntarily in person, in open

(b) A settlement with or any payment made to a person or @8urtand on the record.
the persors behalfto another for injury to or destruction of prop (2) A municipal court may authorize the use of an interpreter
erty. . L in actions or proceedings in addition to those specified in($ub.

(2) Any settlement or payment under s(.is not admissible (b).
in any legal action unless pleaded as a defense.

(3) Any settlement or advance payment under gljishallbe “ . .
credited against any final settlement or judgment betwespar 1. “Agency” includes any @Eial, employee or person acting
ties. Upon motion to theourt in the absence of the jury and of?" behalf of an agency ) ]
submissiorof proper proof prior to entry of judgmemn a verdict, 2. “Contested case” means a proceeding before an agency in
the court shall apply the provisions 0885.045and then shall ke Which, after a hearing required by lasubstantiainterests of any
ducethe amount of the damages so determined by the amounp@ty to the proceeding are determined or adversédgtad by a
the payments made. Any rights of contribution between joint torgecisionor order in the proceeding and in which the assertion by
feasorsshall be determined on the amount of wkedict prior to  oneparty of any such substantial interest is denied or controverted

(3) (a) In this subsection:

reduction because of a settlement or advance payment. by another party to the proceeding.
(4) Theperiod fixed for the limitation for the commencement (b) In any administrative contested case proceeding before a
of actions shall be as provided by883.12 state,county ormunicipal agencyif the agency conducting the
History: 1975 c. 327421, 1979 c. 323 proceedinghas notice that a party to the proceeding has a language

A property payment under s. 885.285 (1) extehddimitation under s. 893.12, diffi i ili eak i
but only if made within the 3-year limit of s. 893.54 (1). AbraharViiwaukee ﬂlfflcul!]ty bgcapse Qf the Itn?'blhtyg; S? unﬂerStﬁnd EnghSh’h d
Mutuallnsurance Call5 Ws. 2d 678341 N.W2d 414(Ct. App. 1983). asa hearing Impairment, is unable to speax or has a speech de
To be a payment under s. 885.285 that will toll or extend the statute of limitatiof@Ct, the agency shall make a factual determination of whether the
apayment must be related to fault or liabili@urney vHeritage Mutual Insurance Ianguagedifficulty or hearing or Speaking impairment isfsuf

Co.188 Wis. 2d 68523 N.W2d 193(Ct. App. 1994). ; 9 .
cientto prevent the party from communicating with others; rea
885.365 Recorded telephone conversation. (1) Evi- sonablyunderstanding the English testimony or reasonably being
denceobtained as the result of the use of voice recording equ@Merstoodn English. If the agency determines that an interpreter
mentfor recording of telephone conversations, by way of intels Neécessanthe agency shall advise the paitgt he or she has
ception of a communication or in any other mannehall be aright to a qualified interpreterAfter considering the pargyabit

totally inadmissible in the courts of this state in civil actions, e}ty to pay and the other needs of fizty the agency may provide
ceptas provided in s£68.28t0 968.37 for an interpreter for the party at the puldiexpense Any waiver

(2) Subsectior(1) shall not apply where: of the right to an interpreter isfe€tive only if made at the admin

T . . istrative contested case proceeding.
(a) Such recording is madie a manner other than by intereep . . .
tion and the person whose conversation is being recorded is jn(3M) Any agencymay authorize the use of an interpreter in a

formedat that time that the conversatisrbeing recorded and thatcontestedase proceeding for a person who is not a party but who
any evidence thereby obtained may be usea éourt of law; or Nasa substantial interest in the proceeding.

suchrecording ismade through a recorder connector provided by (4) (a) The necessary expense of furnishing an interpreter for
the telecommunications utility as defined in1€6.01 (10)or a anindigent person in a municipal court shall be paid by the munic
telecommunicationsarrier as defined in $96.01 (8mjn accord ipality.
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(b) The necessary expense of furnishing an interpreter for an 4. A parent or legal guardian of a mingarty in interest or the
indigent party under suif3) shall be paid by the unit of govern legalguardian of a party in interest.

ment for which the proceeding is held. 5. Another person &cted by the proceedings, if the codat
(c) The courtor agency shall determine indigency under thigerminesthat the appointment is necessary and appropriate.

section. (b) The court may appoimhore than one qualified interpreter
(5) (a) Ifamunicipal court under sufl) (b)or(2) or an agen in a court proceeding when necessary

cy under sub(3) decides to appoint an interpretére courtor (c) If a persorwith limited English proficiencyas defined in

agencyshall follow the applicable procedure under. figror (c).  sub.(1) (b) 2, is part of a jury panel in a court proceeding, the court

(b) The department of health and family services shallr  shallappoint a qualified interpreter for that person.
tain a list of qualified interpreters for use with persons who have (d) If a person with limited English proficiency requests the as
hearingimpairments. Thelepartment shall distribute the list,sistanceof the clerk of circuit courts regarding a legal proceeding,
uponrequest and without cost, to courts and agencies who milngt clerk may provide the assistance of a qualified interpreter to
appointinterpreters. If an interpreter needs to be appointed forespondo the persos’ inquiry
personwho has a hearing impairment, the court or agency shall(e) A qualified interpreter appointed under thisbsection
appointa qualified interpreter frorthe list. If no listed interpreter may, with the approval of the court, provide interpreervices
is available or able tinterpret, the court or agency shall appoingutsidethe court room that are related to the court proceedings,
asinterpreter another person who is able to accuratatynuni  cluding during court-ordered psychiatric or medical exams or
catewith and convey information to and receive information fromediation.

the hearingfimpaired person. . . (f) A court may authorize the use of a qualified interpreter in
(c) If aninterpreteneeds to be appointed for a person with asctions or proceedings in addition to those specified in@ar

impairmentor diffi(_:ulty not covered under pah), the court or (4) (a) The court may accept theiver of the right to a quali
agencymay appoint any person the court or agency decidesfis] interpreter by @erson with limited English proficiency at any
qUHQ“tfled-S 1 Ordes Wi, 20 585760 (1675)1675 c. 106156, Sats. 1675 pointin the court proceeding if the court advises the person of the
. gé%.%?,;igs%pé. 26619872, 27 1995 1. I 7209 9126 (19) 1995 a. th’glxgﬁ/g?hegzCgeogr}hrﬁ‘ggg’%gxﬁ] dleter”r_nlnes on the record that
77,2001 a. 16 gntelligently, and voluntari

A court has notice of a languagfidiflty under sub. (1fb) when it becomes aware Iy.

thata defendang difficulty with English may impair his or her ability to communi I ;
cate with counsel, to understand testimamto be understood in English and does (b) At anypoint in the court proceeding, for good cause, the

nothinge on a request from counsel for an interprédeate vYang,201 Ws. 2d 725 per_sonWith limited English prqf_icie_ncy may retrabis or her

549N.W.2d 769(Ct. App. 1996). waiver and request that a qualified interpreter be appointed.
L (5) Everyqualified interpreteefore commencing his or her

885.38 Interpreters in circuit and appellate  courts.  gutiesin a court proceeding, shall take a sworn oath that he or she

(1) Inthis section: _ will makea true and impartial interpretation. The supreme court
(a) “Court proceeding” means any proceeding before a conthy approve a uniform oath for qualified interpreters.
of record. (6) Any party toa court proceeding may object to the use of

(b) “Limited English proficiency’'means any of the following: any qualified interpreter fogood cause. The court may remove
1. The inability because of the use of a language other tharfjualified interpreter for good cause.
English,to adequately understand or communicafiecéfely in (7) Thedelay resulting from the need to locate and appoint
Englishin a court proceeding. qualifiedinterpreter may constitute good cause for the court to toll
2. The inability due to a speech impairment, hearing los§etime limitations in the court proceeding.
deafnessdeaf-blindness, or other disabilitp adequately hear  (8) (a) Except as provided in pgb), the necessary expenses
understandor communicate é&ctively in English ina court pre  of providing qualified interpreters to indigent persons \ittited

ceeding. Englishproficiency under this section shall be paid as follows:
(c) “Qualified interpreter” means a person who is able to do all 1. The countyin which the circuit court is located shall pay
of the following: the expenses in all proceedings before a circuit court and when the

1. Readily communicate with a person who has limited- En§lerk of circuit court uses a qualified interpreter under &)u(d).
lish proﬁciengy P ﬁi’he county shall be reimbursed as provided ir&8.19 (8)or ex

2. Orally transfer the meaning sfatements to and from Eng pensesaid under this subdivision. )
lish and the language spoken by a person who has limited English2: The courbf appeals shall pay the expenses in all proceed
proficiencyin the context of a court proceeding. ings before the court of appeals.

3. Readily and accurately interpret for a person who has limit _ 3: The supreme court shall pay the expenses in all proceed
ed English proficiencywithout omissions or additions, in a raan NS Pefore the supreme court. ,
ner that conserves the meaning, tone, and style of the original(b) The state public defender shall pay the expenses for inter
statementincluding dialect, slang, and specialized vocabularyPretersassisting the state public defender in representing an indi

(2) Thesupreme court shall establish fhrecedures and peli giqsttgsrsg&ina plrseparlng for court proceedings.
C|eSf0r_the f_eCVU'tmemv tr_a'nmg’ ammﬂcatlo_n of persons to act Whenan accused requires an interpreter and witnesses are to testifyéiga
asqualified interpreters in a court proceeding and for the-coagnguagethe better practice may be to have 2 interpreters, one for the accused and

i i iscinli i ini i ne for the court. State 8antiago206 Ws. 2d 3556 N.W2d 687(1996).
dination,discipline, retention, and training of those interpreter$! Injuistice in any Language: he Need for Improved Standards Govees

(3) (a) In criminal proceedingand in proceedings under ch.roomInterpretation in Wsconsin. Pantoga. 82 MLR 601 (1999).
48,51, 55, or938, if the court determines that the person has-limit SeHabla Everything: The Right to an Impartial, Qualified Interpretraiza.
ed English proficiency and that an interpreter is necesshaey ‘Vis-Law Sept. 1997.
courtshall advise the person tha or she has the right to a quali

fied interpreter and that, if the person cannirafone, an inter SUBCHAPTERII

preterwill be provided at the publis’expense if the person is one

of the following: VIDEOTAPE PROCEDURE
1. Aparty in interest.
2. Awitness, while testifying in a court proceeding. 885.40 Applicability. Section$385.40to 885.47apply to all
3. An alleged victim, as defined in350.02 (4) trial courts of record in this state in the receipt and utilization
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testimonyand other evidenaecorded on videotape and to the re  (b) The name and business addredb®bperatds employer;
view of cases on appeal where the record on appeal contains test{c) The date, time and place of the deposition;
mony or other evidence recorded on videotape. These sections argy) The caption of the case;

notintended to preclude or limit the presentation of evidence by ; .
other technical procedures. (€) The name of the witness; and

History: Sup. Ct. Order67 Wis. 2d vii (1975). () The party on whose behalf the deposition is being taken.
Judicial Council Committee’s Note, 1975The contents of these rules are notCounselshall identify themselves on camera. The person before
mgag\tlt% gégéuﬁ]earggﬁjiﬁfagéaggﬁgtygﬂgrefgé rg%/tiggﬂ%gdjggotloglrggg]s are introduggfom the deposition is taken shall then identify himself or herself
Sections385.40 to 885.47 did not apply to police videotape o% a didmkr. State andswear. Qr dfrm the witness on camera. At the conclusién .
v. Haefer 110 Wis. 2d 381328 N.W2d 894(Ct. App. 1982). the deposition the operator shall state on camera that the deposi
Legal applications of videotape. Benowitz, 1974 WBB No. 3. tion is concluded. When the lengththe deposition requires the
use of more than one tape, the end of each tape and the beginning
885.41 Definitions. (1) ViDEOTAPING. Videotapingis avisd  of each succeeding tape shall be announced on camera by the op
al or simultaneous audiovisual electronic recording. erator.
(2) OperaTOR. Operator means a person trained to operate (3) CAMERA. More than one camera may be used, eitherin se
videoequipment and may be arfiofl qualified under s804.03  quenceor simultaneously

?lﬁitl(():gl Cst)%%.cﬁ:t'cgnqﬁiﬁge\’/gsl\]cig V:Tg(%g;ﬁzs;lt?;?n;i.oﬁogf videotaping receg (4) TimiNG OF DEPOSITION. The deposition shall be timed by
nizes that videotaping can be used for visual purposes with no audio recording p?egate_“me generator which shall shomtlnua_lly each hoyr
ent. The definition of operator recognizes thatoperator of videotape equipmentminuteand second of each tape of the deposition.
couldbe the same individual before whom depositions can presently be taken as au

thorizedby s. 804.03. [Re Orderfettive Jan. 1, 1976] (5) OsJecTioNs. Objections may benade as provided in s.
804.05(4) (b).
885.42 When available. (1) DeposiTIoNs. Any deposition (6) Susmission TO WITNESS. After a videotape deposition is
may be recorded by audiovisual videotape withostemographic taken,submission of the videotape to the witness for examination
transcript. Any party to the action may arrange at the pagy¢  is deemed waived unlesach submission is requested by the wit
penseto have a simultaneous stenographic record made. Exde@ss.
asprovided by ss885.40t0885.47 ch.804 governing the practice  (7) CERTIFICATION OF ORIGINAL VIDEOTAPE DEPOSITION. The
andprocedure in depositions and discovery shall apply official before whom the videotape deposition is taken shall cause
(2) OTHER EVIDENCE. Such other evidence as is appropriatéwritten certification to be attached to the original videotape. The
may be recorded by videotape and be presented at a trial. ~ certification shall state that the witness was fully sworn or af
(3) ENTIRE TRIAL TESTIMONY AND EVIDENCE. Al trial proceed ~ firmed by the oficial and that the videotape is a true recorthef
ings, including evidence in its entiretynay be presented atréal testimonygivenby the witness. If the witness has not waived the
by videotape upon the approval of all parties and thejtie.  ight to a showing and examination of the videotape deposition,
In determining whether to approve a videotape trial, the tril€Witness shall also sign the certification.
judge, after consultation with counsel, shall consider the ipest ~ (8) CERTIFICATION OF EDITED VIDEOTAPE DEPOSITION. The ofi-
volved, the nature of the action, and the natureaandunt of testi  Cial who edits an original videotape deposition shall attach a writ
mony. The trial judge shall fix a dafwior to the date of trial when ten certification to the edited copy of the videotape deposition.
all recorded testimony must be filed with the clerk of court. ~ Thecertification shall state that tfeeliting complies with the rul
(4) TRIAL RECORD. At trial, videotape depositions and othei"dS of the court and that the original videotape deposition has not

testimonypresented by videotape shall be reported. eenaffected by the editing process. _ _

History: Sup. Ct. Ordet67 Wis. 2d 585 xii (1975);1975 c. 2181987 a. 403 (9) MoTions ON OBJECTIONS. Motions forruling upon objee
_Judicial Council Committee’s Note, 19755ub. (1). The definition of depesi  tions shall be made with the court within 30 days of recording of
tionsis meant to include adverse examinations prior to trial. the videotape deposition or within a reasonable time stipulated by

Sub.(2). This subsectioanticipates that certain other evidence, such as the scm .
of an accident or the lifestyle of an accident victim, may be presented at trial by m parties.

of videotape. This provisiowould also allow the majority of a trial to be conducted (11) RuLING ONOBJECTIONS. In ruling on objections the court

by means of videotape. F . . : .
Sub.(3). This subsection would authorize an entire videotape trialSnofsin. may view the entire wdeotape or pertinent parts thereof, listen to

Sucha trial could only occur upon the approval of all parties and the presiding judgé audiotape of the videotape sound track, or direct the objecting
Appropriate safeguards are included to ensure that this provision euled only - partyto file a partial transcript. The court shall make written rul
when cltﬁarly atpproprcljagﬁ. Proz;edure for a videotape trial is subjegreement ings on objections and amderfor editing. Copies of the coust’
amongthe parties an e court. " . . .

Sub. (4). This subsecticstablisheshat matters presented by videotape at triaUlingsand order for editing shall be sent to the parties and the ob

aremade a part of the trial record in anticipation pbasible appeal. [Re Ordefes-  jecting witness.

tive Jan. 1, 1976] (12) EDITING ALTERNATIVES. (a) Theoriginal videotape shall
885.43 Notice of videotape deposition.  Every naotice for not E’temi{ecégdgg agfytﬁgllEg}%\E)vrigcgss. In its order for editing the
thetaking ofa videotape deposition and subpoena for attendarf®’ Y Y 9-

at such deposition shall state that theposition is to be visually 1. Order the dicial to keep the original videotape intact and
recordedand preserved pursuant to the provisions 0885.44 Makean edited copy of the videotape that deletes all references to

and885.46 objectionsand objectionable material.
History: Sup. Ct. Orde67 Wis. 2d 585 xii (1975); Sup. Ct. Ordefi41 Ws. 2d 2. Order the person showing the original videotape atttrial
xxv. (1987) suppresshe objectionable audio portions of the videotape.

Judicial Council Committee’s Note, 1975:This provision recognizes that there . . . .
shouldbe adequate notice thatleposition by videotape is to be taken. The section 3. Order the person showing the original videotape atttrial

requiresthat the notice make reference to the provisions on filing and preservingmippresshe objectionable audio anitieo portions of the video

videotapedepositions. [Re Orderfettive Jan. 1, 1976] tape
Judicial Council Note, 1988Videotape depositions are no longer required to be i . L.
filed in court. [Re Order &ctive Jan. 1, 1988] (b) If the court enters an order under. & 2, it shall, in jury

] - trials, instruct thejury to disregard the video portions of the-pre
885.44 Videotape deposition procedure. (1) OFFICIAL.  sentation when the audio portion is suppressed.

Videotapedepositions may be taken by persons authorized by S.(c) If the court enters an order under. 6@y 3, it shall, in jury

804.03 trials, instruct the jury to disregamhy deletions apparent in the
(2) ReQuIReDINFORMATION. The deposition shall begin by theplaying of the videotape.

operatorstating on camera (13) CoPYINGAND TRANSCRIBING. (a) Upon the request of any
(&) The operatds name and business address; party or other person authorized by the court, ttieiaf shall pre
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vide, at the cost of the party or person, a copy of a deposition (4) Theexpense of an audio reproduction of the videotape re

theform of a videotape, a written transcript, or an audémrding. cordingsound track used by the court in ruling on objections shall
(b) When an dfcial makes a copy of the videotageposition becosts in the action.

in the form of a videotape or audio recording, ttieial shall at (5) The expense of playing the videotape recording for the

tacha writtencertification to the copyThe certification shall state purposeof ruling upon objections shall be borne by one or more

thatthe copy is drue record of the videotape testimony of the witpartiesas apportioned by the court in an equitable manifi¢ne

ness. party bearing the expense is entitled to costs, the expense under
(c) When an dicial makes acopy of the videotape depositionthis subsection shalbe costs in the action in an amount deter

in the form of a written transcript, thefiofal shall attach a written minedby the court.

certificationand serve the transcript pursuant t8(1.05 (7) (6) Theexpense of producing the edited version of the video
(14) OssecTioNsAT TRIAL. Objections made at trial which taperecording shall be costs in the action, provided that the ex

havenot been waived or previously raised and ruled upon shall zenseof the videotape, as a material, shall be borne byribge

madebefore the videotape depositiorpigsented. The trial judge nentof the testimony

shallrule on such objections prior to the presentation ofiteo (7) Theexpense of a copy of the videotape recordingtaed

tape. If an objection is sustained, that portion of the videotapgpenseof an audiotape recording of the videotape sound track
containingthe objectionable testimonshall be deleted in the ghaipe borne by the party requesting the copy

mannerprovided in sub(12). History: Sup. Ct. Order67 Ws. 2d vii (1975)1983 a. 256
History: Sup. Ct. Order67 Wis. 2d vii, Xiii (1975);1975 c. 218Sup. Ct. Order Judicial Council Committee’s Note, 1975This provision sets out the application
141 Wis. 2d xxxvi; 1999 a. 85 of costs in the use of videotape procedure. Costs are allocated in an equitable manner

Judicial Council Committee’s Note,1975: Subs. (2) through (5) set out the-me betweerthe proponent and the court or are considered costs in the action. [Re Order
chanicalproceduresor the taking of a videotape deposition. These procedures asflectiveJan. 1, 1976]
includedto ensure uniformity throughoWisconsin. In addition, they ensure proper
identificationof the contents of a videotageposition and protect against tampering. . . '

Sub.(5) is not intended to efct the provisions in other statutesabjections butis  885.46 Videotape custody and preservation.  Theoffi-
includedas part olvideotape deposition procedure to facilitate possible editing. #jal shall maintain secure and proper storage of the original-video
is based on a similar Ohio rule. taperecording and any edited videotape recording until:

Sub.(6) contemplates that, as with regular depositions, the laajority of wit p 9 y p g ’
nesse}sat a videotape deposition do not desire to review the deposition upon its (1) The final disposition of the cause where no trial is had;
completion. L. . . .

Subs.(7) and (8) sedut the procedure for certification of a videotape deposition. | (2) The explratlonof the appeal period following trial, pro
Certificationby the oficial taking the deposition must also be made of a copy or audiided no appeal is taken;

recordingof a videotape deposition and of an edited version of a deposition. . . . . .
Sub.(9) allows for an expansion of time for motions on videotape objectitimes if (3) Thefinal determination of the cause if appeal is taken.

partiesstipulate to the additional time. History: Sup. Ct. Ordei67 Ws. 2d 585 vii (1975); Sup. Ct. Ordefl41 Ws. 2d
Sub.(11) requires that any editing of a videotape deposition required by a ceurt XV (1987). ) .

ing favorably on an objection can only be done by a court ottlafso requirethat . Judicial Council Committee’s Note, 19755ub. (1). One of the advantages of

the parties and the objecting witness receive capfiésth the cours ruling on objec ~ videotapds its possibleeuse in other legal proceedings but the proponent of any vid

tionsand order for editing. eotapetestimony retains the responsibility for submitting a recordinguicient
Sub.(12) sets out the alternatives that the court may use in ordering editing StU!ity- . )

videotapedeposition. It is included to facilitate the most expeditious anddepst Sub.(2). Release of videotape recordings may be done only byairtter court.

sivemethod of editing. Suchrelease may only occur after completion of the proceeding for which the video

Sub.(13). Access to videotape recordings after filing is by court order and subji2ehas been used. [Re Ordefeetive Jan. 1, 1976]
to terms prescribed by the court in order to protect the integrity of such recordings.

Sub.(14). Objections to a videotape deposition not previously resolved that §85 47 Videotape pIayback equipment (1) PLAYBACK
madeat trial must be made prior to the actual showing of the videotape at the tr| ) . ’ - .
This procedure assures timely raising of objections.QRier efective Jan. 1, 1976] EGuiPmMENT. Each court may establish rules providing foratait

Judicial Council Note, 1988:Videotape depositions, like other discovery docuability of playback or reproducing equipment. Such rules shall
ments,areno longer required to be filed in court. See s. 804.01 (6), Stats. [Re Ofﬁ?bvidefor an adequately trained operathinimum playback
effectiveJan. 1, 1988] . L .

equipmentshall bea videotape player of a commonly available
885.45 Videotape costs; depositions and trials.  type and one monitor having at least a 14 inch diagonal screen.
(1) Theexpense of videotape as a material shall be borne by felor equipment is not required. If a party uses videotape which

proponent. is not compatiblewith the available playback equipment, the party
(2) Thereasonable expense of recording testimony on videghall furnish playback equipment or convert the videotape te a for
tapeshall be costs in the action. mat compatible with the available playback equipment at the

: : . . party’sexpense, which shall not be chpeable as costs.
(3) The eXpenSEDf playlng the VIdeOtape recordmg at triaf History: Sup. CtOrder 67 Ws. 2d xiii (1975);1975 c¢. 218Sup. Ct. Orderl01

§ha||be borne by the proponeritthe tgstimony If the proponent \yis 24 xi (1981); Sup. Ct. Ordet41 Ws. 2d xxxv (1987).

is entitled to costs, the expense unttiés subsection shall be costs Judicial Council Committee’s Note, 1975Sub. (2) [(1)]. Each court in Mton-

in the action, not to exceddr each witness or expert witness théinis encouraged to establish rules for making available videotape playback er repro
; ! ; ducing equipment. Such availability could be secured through purchase, leasing,

maximumallowable cost for witness fees under&ist.04 (2jand rental,or borrowing from another courEach court establishing such rules must pro

814.67(1) (b)and(c). vide for a trained videotape operatfiRe Order d&ctive Jan. 1, 1976]
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